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Sir KENNETH M ackENzis of Grandville 
Bart. Heir of the Entail of the Eſtate of Roy- 


ſton, Purſuer, 
59 5 


JoHN STEWART Eſq; Grandſon and Repreſentative 
„ the deceaſt Sir James Mackenzie of Royſton Bart, 
Dejenaer. 1 


F this Date George Earl of Cromerty, then Viſcount of Tarbat, 1688. 1 
() diſponed the Lands and Barony of Roy/ton to Sir Fames Macken- Nov. 29 
zie his third Son, and the Heirs-male of his Body; whom failing, it 
to Sir Kenneth Mackenzie his ſecond Son, and the Heirs-male of his Body, 
with ſundry other Remainders which are unneceſſary to be here mentioned; 
and reſerving the total Liferent of the Lands to the Earl, and to the Coun- 
teſs his Spouſe, and the longeſt Liver of them two. | 
The Diſpoſition, which is conceived in the Form of a ſtrict Entail, con- 
rains irritant, prohibitory and reſolutive Clauſes in the uſual Form. And 
more particularly, it is thereby provided and declared, That it ſhall no- 
« ways be lawful to, or in the Power of the ſaid Sir Fames Mackenzie and 
e the Heirs-male of his Body, nor yet to the other Heirs-male and of Tail- 
« zie above-mentioned, or any of them, to fell, diſpone, dilapidate or a- 
« lienate the ſaid Lands, Barony, Teinds and others foreſaid with the Per- 
« tinents or any Part thereof; nor to infringe, hurt or prejudge this pre- 
« ſent Tailzie ; nor contract Debt thereupon, nor do any other Fact by 
« which the ſaid Lands and Eſtate may be any ways appriſed, adjudged, 
s evicted, or they forfaulted therein; or t9 do any other Fact or Deed in de. 
* fraud and prejudice of the ſubſequent Heirs of T ailzie above-written, ac- 
« cording to the Order of Deſtination and Subſtitution above rehearſit. 
It is alſo provided, That Sir Fames Mackenzie of Royſton, and the 
% Heirs-male of his Body, and the other Heirs of Entail ſucceeding in 3 
5 A 9 ſaid 
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% faid Lands and. Eſtate, ſhall be holden and obliged, likeas they, by their 
„ Acceptation hereof, are and ſhall: be holden and obliged, and be thir Pre- 
« ſents faithfully bind and oblige them, in the moſt ſure, firm and ſtrict- 
e eſt Way of Obligation, to content, pay and deliver to Mrs. Anne Mac- 
«« kenzie-our lawful Daughter, and to her Heirs and Aſſignies be Contract of 
« Marriage ; and, failing of her by Deceaſe unmarried,.to pertain to the ſaid 
« Sir James Mackenzie himſelf, and to his Heirs-male and of T ailzie abave- 
.* mentioned, and their foreſaids, ALL AND HAIEL the Sum of 20, ooo 
«« Merks uſual Money of this Realm, within Tear and Day after the De- 
% ceaſt of us, and our ſaid Lady, and the longeſt Liver of us two, with the Sum 
« of 2000 /. Money forefaid of liquidate Expences in cafe of Failzie, at- 
* tour the ſaid principal Sum, and together therewith, together alſo with. 
* the dye, and ordinary Annualrent and Profit of the ſaid principal Sum, 
nas cones to the Act of Parliament, and that yearly, termly,. and eontinu- 


ally during the not Payment thereof, after our own and our ſaid Lady and 
« the dn Thoer of wh our Deceaſe, and that conform to 1 che Bond 
« Proviſion" granted by us to our ſaid Daughter thereanent, of the Date 
«« of thir Preſents: And which Sums are hereby declared to be in full Con- 
«e tentation and Satisfaction to our ſaid Daughter, of all former Proviſion 
“made and granted by us to her, Executry, Legacy, Portion natural, Bairns 
«« Part of Gear, Third and others whatſomever, ſhe may any ways ask, ſeek. 
or crave, be or through the Deceaſe of us the ſaid noble Viſcount, be 
as r e Manner of Way, reſervand our own Goodwill allen- 
e \ | | 

The Diſpoſition alſo contains this further Proviſion, viz. © That it ſhall - 
« be lawful to the ſaid Sir James Mackenzie, and the other Heirs. of Entail, 
« to provide their younger Children to competent Portions and Proviſions 
out of the ſaid Eſtate, not exceeding in whole four Years free Rent, 
and which may be ſecured on the Eſtate ; but without Requiſition, and 
«« yet with Premonition for a lawfuF Redemption; and the ſaid Writes to be 
confirmed before taking of Saſine; whereby the Eſtate is preſerved, 
«© without: being obnoxious to Appriſings, Adjudications, Recognitions, or 
« other real: Diligences, by which the ſame. may be legally. evicted. And 
if they ſhall: happen to bo in the contrary, all the ſaid Deeds ſhall be, 
« ipfo facto, void: and null and of no effect, be Way of Exception 
«« or Reply; and without Neceſſity of any Declarator to follow there- 
“ upon; and the ſame: ſhall be no Ground whereupon to affect or e- 
«- vict the ſaid Eſtate, in hurt and Prejudice of the ſaid Tailzie. And upon 
the whilk- expreſs Reſervations, Proviſions, Conditions, Declarations, Re- 
« ſtrictions, Limitations, and: burden of Payment of the ſaid Proviſion to 
„ our ſaid Daughter and her foreſaids, thir Preſents are granted and accep- 
* ted, and no otherwiſe? “ 

But the Tailzie reſerves no other Powers of any kind whatever. to the 


Earl himſelf, or to any of the Heirs of Entail, either over the Eſtate or the 
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Sueceſſion: Nor were the Heirs or the Lands ſubjected to any Debt or Bur- 
den, excepting the reſerved Len the 20,000 Merks to Lady Anne, 
and the Faculty to provide younger Children, as already obſerved. 1681 
A Charter under the Great Seal followed upon the Procuratory contain- Dec. | 
ed in this Diſpoſition and Entail, in which, and in the Saſine thereon duly 168 
recorded, the feveral Clauſes, as above recited, were particularly inſert ; Feb. 
and the Tailzie was alſo regiſtrate in the Regiſter of 'Tailzies,, purſuant. to- 16948 
the Directions of the Act 168755787. + Juy 
| Notwithſtanding, whereof, the Earl and Sir Zames having formed a Scheme 170 
to overturn the Entail, he, of this Date, executed a new Diſpoſition of the April | 
Eſtate to Sir James in Fee ſimple, without any Limitation; or taking any „ 
other Notice of the Entail; and thereafter the Earl and Sir James, by #1 A 
joint Deed, revoked the prohibitory, irritant and reſolutive Clauſes contained | 
in the Entail, and which Deed of Revocation ps of Cromarty did, af. 1715, | 
ter the Death of his Father the Tailzier, ratify and confirm. -» pril MM 
And, in purſuance and Aid of the ſame Intention to defeat the Entail, 
a new Bond of Provifion is granted to Lady Anne for the Sum of 
20,000 Merks Scots Money.— But this Bond differs in every material Cir- 
cumſtance, from the Bond formerly granted to her, of the Date of the En» 
rail, as the Purſuer will have Occaſion to obſerve in the Sequel. And Lady | 
Anne is made to aſſign this fictitious Bond, in 'Truſt for Sir Zames*s Behoof, 170M 
to her Uncle Lord Preſtonball, as appears from his Declaration of Truſt exe- April 
cuted of that Date, whereby Lord Preſtonball acknowledges the Truſt, and 
declares, *©* That the Sums in the Bond ſo aſſigned were not to affect the 
„Earl, his Heirs or Succeſſors, their Perſons, or other Eſtates, except al- 
“ lenarly the ſaid Eſtate and Lands of Royſton; the Diligence to follow on 
&« the ſaid Bond being only to be a further Security to the ſaid Sir Fames and 
« his foreſaids, of a Diſpoſition, of the Date of thir Preſents,. granted to 
« them of the ſaid Lands of Royſton: by the ſaid Earl. | 
And it was underſtood the Security for Lady Anne's Portion ſhould: | 
be in a manner transferred from the Eſtate of Royſton to the Lands of 
Meikle Tarrell, being a. ſeparate Part of the Earl's Family Eſtate ; tho? 
ſuch Security does not appear to have been, in Fact, executed, till that, 4 
of this Date, the Earl, upon a Narrative of Love and Favour, diſponed 17088 
to her all and haill the Town and Lands of Meikle Tarrell. April 
Proviſo imo. That the Earl, during his Lifetime, ſhould continue in 
the Poſſeſſion. of the ſaid Lands, and have the ſole Power of uplifting of 
% the Rents, and diſcharging of the Tenants ; and that ſhe ſhould have no- 
** rhing out of the ſaid Rents, but what the Earl ſhould think fit to give her 
„ for her Aliment.” “ 1 983 2 J) STE. 
Proviſo 2 do. That the Diſpoſition. ſhould be void and null, and of no 
Effect, in caſe Lady Aune ſhould marry during the Earl's Life without 
« his Conſent ;.or os his Death, without the Conſent of Lord Preſton- 
Hall or Sir Kenneth Mackenzie of Scatwell, or the Survivor of them.” 


Proviſe- 


14 1 
Proviſa 3010. T hat the Lands. ſhould be redeemable by the Earl, at any 
“Time during his Life, and, after his Death, by his Heirs of 'Tailzie, by 
Payment to Lady Anne, her Husband and the Heirs of her Body, of the 
ee Sum of 11121. Sterling, or by Conſignation of the laid Sum as therein 
ce direQed.” 
Proviſo 4to. ** That any Debts contracted, or to have been contracted 
« by Lady Anne, during her being unmarried, ſhould only affect the cur: 
ct rent Rent; but ſhould not affect or burden the Lands: And in caſe of her 
* Marriage, with Conſent foreſaid, ſhould affect and burden the Lands, on- 
ly to the Extent of the faid 1112 J. Sterling.“ 
Proviſo to. That in caſe Lady Anne ſhould ſurvive the Earl, and die 
e unmarried, ſhe ſhould have Right to one Year's Rent of the ſaid Lands 
« more as would fall to her by the foreſaid Liferent-proviſion, and that for 
«4 defraying of her Funeral-charges and others her ſmall] Accompts.“ 
Proviſo 6to. That in caſe ſhe fhould happen to be married, and that 
*« ber Marriage be diſſolved within Year and Day and without Children of 
«© the Marriage, that, then and in that Caſe, ſhe ſhould only have Right to 
«© the current Rent of ths ſaid Lands during her Life, and in the Terms 
« foreſaid.” 
Ino. It is aner chat this preſent Proviſion is, and ſhall be, in full 
% Satisfattion of all former Proviſions made by us to our ſaid Daughter, and 
of all that ſhe or her Foreſaids can ask or crave by our Deceaſe, which are 
« hereby revaked and declared null and void; excepting always a Bond, granted 
«« by us to our ſaid Daughter, for the Sum of 20,000 Merks Scots Money, 
„ for which ſhe ſtands infeft in the Lands of Royſton, and is now aſſigned by 
« her to the faid Mr. Roderick Mactenzie of Preſtonball and that 1 in ſo far 
only as it may affect the ſaid Lands of Roy/ton. 
Theſe Devices to overturn the Entail of the Eſtate of Royſton, over which 
the Earl had reſerved, noSort of Powers, were thus executed, when Sir James 
714. Mackenzie, upon the Earl's Death, ſucceeded to the entailed Eſtate; where- 
by he became perſonally bound to pay the 20,000. Merks which had been 
provided to Lady Anne; and was al lubject to all the other Conditions of | 
| the Entail. ) 
738. About this Period, the late Duke of Argyle, being defi reous to purchaſe 
the Eſtate of Royſton, offered ſo high a Price, that it became the Intereſt of 
Sir James, and "11 the other Heirs of Entai}, to conſent to a Sale. 
And accordingly Sir James, with the Concurrence of his _— Son George, 
and of the deceaſt Sir George Mackenzie, the eldeſt Son of the ſaid deceaſt Sir 
1739. Kenneth, and of the other exiſting Heirs of Entail, petitioned the Parliament 
for Leave to bring in a Bill to ſell the Eſtate for Payment of Debts, and in 
Purſuance therbefan! Act paſt for that Purpoſe. 
| The Recital of the Act proceeds upon two Debts, as affecting the Eſtate, . 
of N Sir Om the Parluer a in che * Ray Occaſi * to 
q 1 19 19 u mit 


k 
ſubmit the Particulars. It is only here neceſſary to obſerve, 
Anne's Debt of 20,000 Merks, being one of the 5 is, in che ppb. 
on to Parliament, ſuppoſed to be then unpaid; tho' in fact, by Evidence in 
Proceſs, Lady Anne, and the late Lord Murkle her Husband, had received 
full Payment by a Tranſaction with the Heir of the Earl, anno 17 31. * | 
The other Debt is an heritable Bond granted by the Earl to Humphry Lun- * 3" 
| | A Seprei 
dine, upon the Eſtate of Royſton, for 82 50 Merks Scots ; at leaſt 18 Years ber 30 
after the Earl was totally denuded of all Powers over the Eſtate, in the Man- 17068 
ner abovye-recited. . | %%% oO nn e win 32 Ne 
Thus far it will be remembred, that, in the Petition and AA, Sir James ber 1Y 
appears to have induſtriouſly concealed his having any Intereſt in the ſaid two | 
Debts; and they are ſtated both in the Petition and AR, as being then the 
Property of the original Creditors, excluſive of any Intereſt in Sir 
ame. | IE: | | 
More particularly, the Act recites the Diſpoſition and Entail, and the ſe- 
veral Conditions and Proviſions therein contained; the Bond of Proviſion to 
Lady Anne, produced by the Defender, which, from the Recital, evident- 
ly appears to be a different Bond from the. Bond referred to, as granted at 
the executing the Entail, and therein recited: It then recites the Aſſignati- 
on granted by Lady Anne io the Lord Preſtonball, and that the ſaid George 
Earl of Cromarty did, „ by a Deed under his Hand, bearing Date the 22d 
« Day of December 1713 Years, ratiſy and confirm the ſaid Aſſignation, in 
« ſo 4 as the ſaid Bond, or any Diligence thereupon to enſue, might affect 
«© the Lands of Roy/ton ; but not any other Lands or Eſtate of the faid 
« Earl: In virtue of which ſaid Aſſignation, the ſaid Roderics Mackenzie 
«« did adjudge the ſaid Lands of Royſton, for the principal Sum of 20,000 
„ Merks, Annualrents and liquidate Expences, contained in the faid Bond / 
« of Proviſion, and extending, at the Date of the ſaid Adjudication, to 
% the Sum of 43,100 Merks Scots, and for the Annualrent of the ſaid ac: 
ir cumulate Sum, from the Date of the laid Adjudication during the Not- re- 
«© demption.”? | | 5 „ 
« And whereas the ſaid Lands of Royſton ſtand likewiſe charged and bur- 
« dened with a Debt of 8250 Merks Scots, being the accumulate Amount 
of the principal Sum of 5000 Merks, contained in a Bond granted by the 
« faid George, then Viſcount of Tarbat, afterwards Earl of Cromerty, prior 
« tothe ſaid Deed of Tailzie, to and in favour of James Lundine; and of 
« the bygone Annualrents thereof reſting unpaid at the Term of Martinmas 
«« 1706. And for the better ſecuring the Payment of which faid Sum of 
« 8250 Merks, with the due and aa Annualrent for Forbearance, or 
« during the Not- payment thereof, the ſaid George Earl of Cromerty en- 


« tred into an heritable Bond of Corroboration, bearing Date the 16th 
« Day of November 1706 Years, and duly regiſtred, unto Humphry Lun- 
«« dine, mediate Aſſigney of the ſame James Lundine, upon which Warrant, 
« as made for Infeftment and Saſine to be duly had and taken thereon.  : 
7 : B And 
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And the Act further ſets forth, That whereas the Debts and Incum- 


brances, wherew#h the ſaid Barony of Royſton is charged and burdened by 
virtue of the ſaid Deed of Tailzie and heritable Bond and Infeftment 


granted by the Maker of the ſaid Entail reſpectively, amount together to 


the principal Sum of 51,250 Merks Scots, or 2852 J. 15 5. 6 d. Sterl. 


beſides the Arrears of Intereſt or Annualrent for Forbearance now ac- 
erued or become due; for Payment whereof the Inheritance may be adjudg- 
ed and carried off; and which cannot be diſcharged any otherwiſe than by 


Sale of the Premiſſes burdened therewith. And tho' it would manifeſtly 


be for the Advantage of the Parties intereſted in the ſaid Eſtate, under the 
« Limitations of the ſaid Deed of Tailzie, and alſo of the Creditors and In- 


cumbrancers upon the ſam̃e, that the ſaid Eſtate ſhould be ſold, and the 
Debts thereby diſcharged; yet, by Reaſon of the Limitations contained 


in the ſaid Deed of Tailzie, ſuch Sale cannot be effected, or a good Title 
made to the Premiſſes propoſed to be ſold, without the Aid of an Act of 


Parliament.“ 


Therefore it was enacted, „ That it ſhould and might be lawful to and 
for the ſaid Sir James Mackenzie of Royſton, by and with the Conſent 
and Approbation of Truſtees 


of the Suryivers of them, or of any two of them, in Writing, and not o- 


erein named, or of any two of them, or 


therways; and they were thereby authorized, impowered and enabled, 


with ſuch Conſent and Approbation as aforeſaid, abſolutely to ſell, by one 


or more Sales,. by ſnch proper gh 2s or Conveyances, as ſhould 
be good in Law, and to any Perſon or Perſons, Bodies politick and cor- 
orate, that ſhould be willing to purchaſe the ſame, and to his or their 
eirs, for the beſt Price that could or might be gotten for the ſame, the 


faid Barony of Royſton, and Lands of Eaſter Granton, and other the Te- 


nements, Hereditaments and Premiſſes therein before-mentioned and de- 
ſcribed, with the Parts, Pendicles and Appurtenances thereof: And that 


the ſaid Sir James Mackenzie of Royſton ſhould not be conſtrued or deem- 
ed, by Reaſon of his ſelling and conveying the Premiſſes aforeſaid, or any 


Part of them, ro make any Contravention of the ſaid Tailzie, or of any of 


the Clauſes, Proviſoes, or Declarations therein mentioned; the ſaid Tail. 
zie, or any Clauſe or Proviſion therein to the contrary in anywiſe notwith- 
| ſtanding.” Fe 3 A 

It was further enacted, © That the Moneys ariſing by ſuch Sale or Sales, 
\ ſhould | be veſted in and ſettled upon, and the fins were thereby 
veſted in the ſaid Truſtees, in Truſt and to the End, Intent and 
_ Purpoſe, that they, or any two or more of them, or the Survivors, 
cc, 


44 


or any two or more of them, ſhould and would, immediately after 
ſuch Sale or Sales, or as ſoon after as conveniently might be, apply and 
difpoſe of the Moneys ariſing by ſuch Sale or Sales, in the i Place, for 
paying and defraying the Charges and Expences attending the paſſing Fg 
Coe ia 
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Act, and afterwards and in the next Place, to pay off and diſcharge the ſaid 
« Sum of 5 1, 350 Merks Scots, or 2852 l. 15 8. 6 d. Sterl. with which the 
«ſaid Premiſſes ſtood then charged and incumbered, as eforeſad, with the 
« Arrears of Intereſt ; and ſhould with thelike Privity and Conſent LV Ou 
4 the RESIDUE and SURPLUS of the Money ariſing by ſuch Sale, in the Pur- 
% chaſe of other Lands and Hereditaments in Fee-ſimple. And which ſaid o- 
* ther Lands and Hereditaments fo to be purchaſed, ſhould, immediately 
after ſuch Purchaſe or Purchaſes, as aforeſaid, be ſettled, diſponed and 
5 provided to and for the Uſe and Behalf of the ſaid Sir James 'Mackenzie 
of Royſton, and the other ſurviving Heirs of Entail, according to the dif- 


«« ferent Rights and Intereſts, and the ſame Order and Courſe of Succeſſion, 


„ ſecured, aſcertained and eſtabliſhed to and for them reſpeQively, in and 
« by the ſaid Deed of Tailzie, as far as the ſame might be capable of taking 
« Effet; with the Powers, and ſubject to the Reſtrictions and Limitations 
© therein contained; and, in the mean time, until ſuch” Purchaſe could be 
« made, to place out ſuch Reſidue or Surplus at Intereſt, upon real or other 
« ſufficient Security.” z by 8 

And it was thereby 


enacted and declared, That the Intereſt ariſing and 


© to be produced from the ſaid Securities, ſhould go, and be paid and ap- 


<« plied unto, and for the Benefit of ſuch Perſon or Perſons, as would be 
“ intitled to the Rents and Profits of the Lands and Hereditaments ſo to be 


« purchaſed, in caſe the ſame were purchaſed and ſettled purſuant to this 


„ Ac.“ | Ca an 

Under this Act of Parliament, Sir James, with ' Conſent of the 'Tru- 
ſees, ſold the Eſtate to the late Duke of rg yll for 7000 J. Sterling. 
And with a view of eoncealing from the Fruſtees, as well as from the Heirs 
of Entail, the Intereſt which Sir James had in theſe pretended Incumbran- 
ces, and the fuſpicious and colluſive Manner in which they were reared up, 
he prevailed with his Son George, and Nephew Sir George Mackenzie, to 
2 that the whole Perchais enen ſhould be paid to him the ſaid Sir 
James without Accompt, in conſideration of his laying out 10001. Sterling 


thereof to the Uſes of the Enta it. 


Accordingly, by Articles of this Date, between the ſaid war (aps of the 1739;A 
art, reciting” guſt 17 


firſt Part, and George and Sir George Mactenzies of the other 
the ſaid Act of Parliament, and Sale of the entailed Eſtate to the Duke of Ar. 
gyll; and that out of the Price, © there were to be deducted and allowed the 
« Charges and Expences of — faid Act, amounting to 200. Ster. 
« ling. Iten, The accumulate Sum in the Adjudication, at the Inſtance of 
« Mr. Roderick Macſenrie of Preſtonball, being 23941. 8's. 101 d. Ster. 
« ling, with the Intereſt thereof ſince the Date of the {aid Decreet of Adjudi- 
cation in 1707: And the prineipal Sum in the heritable Bond of Corrobora- 
tion to Ffumphry Lundine, bearing Date the 16th Day of November 1706, 
« being 458 J. 6s. 8 d. Money foreſaid, with the Annualrent of the fame 
« ſince the Date of the ſaid heritable Bond of Corroboration above ym 
Len, 


1739, 
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, [tem, The Sum of 800 J. Sterling, being four Years Rent of the ſaid 
Lands with which he the ſaid Sir James was impowered, by the Entail, to 
„ burden the ſaid Lands for Proviſions to his Children, and which Sum had ac- 
*« cordingly been by him ſo applied: All which Sums did exceed the Price for 
< which the faid tailzied Eſtate was fold as aforeſaid. Notwithſtanding where- 
of the ſaid Sir Fames Mackenzie was willing and agreed, that the Sum of 
«© ooo J. Sterling ſhould be laid out, with Conſent of the Truſtces named 
« in the ſaid Act of Parliament or Quorum of them, in the Purchaſe of other 
* Lands and Hereditaments to be ſettled and provided for the Uſe and Behoof 
of him the ſaid Sir James Mackenzie, and the other Heirs of Entail, in the 
« ſame Order and Courſe of Succeſſion, and under the ſame Reſtrictions and 
* Limitationsas contained in the original Deed of Entail of the ſaid Lands and 
% Barony of Royſton, made by the deceas'd George Viſcount of T arbat, af. 
te terwards Earl of Cromerty, Father to him the ſaid Sir James And until 
* {ach Purchaſe could conveniently be made, to place out the ſaid Sum of 
« 1000 J. Sterling at Intereſt, upon real or other ſufficient Security. There- 
t fore they, the ſaid George and Sir George Mackenzres, did agree and con- 
«« ſent; that the Price of the tailzied Lands above aſcertained, except the 
«« ſaid Sum of 1000 /. Sterling, ſhould be, by the ſaid Truſtees, paid unte 
te the ſaid Sir Jumes Mackenzte, by him to be applied towards purging the 
6 Lands of the faid Incumbrances, and procuring ſufficient Conveyances 
&« and Diſcharges of the ſame to the Satisfaction of the ſaid Truſtees and Pur- 
& chaſer of the ſaid Eſtate. And upon the ſaid Sum of 1000 J. Sterling be- 
é ing ſettled in Manner aforeſaid, at the Sight of the ſaid Truſtees, and the 
ee Incumbrancespurged and diſcharged as to the Heirs of Entail, ſo as the ſame 
& could not afterwards affect the ſaid Sum of 10007. they thereby declared 
& and agreed, that the Intention of the ſaid Act of Parliament was fully fa- 
« tisfied; and the Truſts thereby. created, in the Perſons therein men- 

« tioned, duly executed.” | 
It appears from this Deed, how careful Sir James was to conceal, from 
the Heirs'of Entail, the Nature of, as well as the Intereſt which he had in 
theſe Debts. He muſt have known, from the Entail which was in his own 
Poſſeſſion, that Lady Anne Mackenzie's Debt could only become a Charge 


db upon the Eſtate from the Death of the Earl of Cromerty ; and that Lundine's 


Bond never was, nor could be, an Incumbrance on that Eſtate.- He like- 
wiſe well knew he was obliged, during his Time, to keep down the 
growing Intereſt upon every Incumbrance affecting the Eſtate.— For theſe 
Reaſons he took this Method of getting the whole Purchaſe-money into his 
pwn Hands, thereby to avoid thoſe Explanations, which muſt have diſco- 
vered the true State of the Caſe, And in this he ſucceeded; for, in conſe- 
quence of the ſaid Agreement, the whole Purchaſe-money, including the 
10007. agreed to be laid out for the Benefit of the Heirs of Entail, was paid 


unto Sir James, without Accompt. 
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George, Sir James Macſtenzie's only Son, died without Iſſue, in his Fa- 
ther's Lifetime; and, after Sir Zames's Death, Mr. Stewart the Deſender, 
his Grandſon by a Daughter, ſucceeded to his Eſtate which was very con- 
ſiderable. | | | 
Sir George Mackenzie, the next remainder Man to Sir James, and as ſuch 
entitled to the Reſidue of the Purchaſe-money, came to diſcover the Deceit; 
and upon his Uncle's Death, made up Titles as Heir of the Entail of Royſten, 
and brought an Action, in the Court of Seſſion, againſt the Defender Mr. 
Stewart, as repreſenting his Grandfather Sir James Mackenzie; and alſo a- 


vembe | 


1746. 


gainſt the Truſtees in the Act of Parliament, to have the Reſidue of the Pur- 


chaſe- money, after Payment of the juſt, true and law ful Debts really aſſect- 
ing the Entail, applied in the Terms of the Act. | „ 

Io this Proceſs, the Import of the Defence reſolved in a perſonal Obje- 
ction, that Sir George was barred by his Agreement in Auguſt 17 29, as he 
had admitted that Lundine's Debt and Lady Aune's Proviſion ſhould be ranked 
for the principal Sums and bygone Annualrents upon the Price : But the 


« was not barred from objecting to the Debts, or from proving the ſame to 


ce be fictitious, and not real Debts affecting the Eſtate of Royſton at the Time 


« of the Sale; and granted Warrant for Letters of incident Diligence at Sir 
« George's Inſtance for recovering the Grounds and Inſtructions of theſe 
“% Debts.” | | | | | 
The Defender does not ſeem to have been adviſed it was ſafe or proper 
for him to enter in Defence of the Juſtice of theſe Debts; and PIP he 
next betook himſelf to a Preliminary, and indeed a Defence which was alto- 
ether excluſive of the Proceſs, namely, That the Act of Parliament had e- 
ſtabliſhed the Debts upon the entailed Eſtate, which was final, and exclu- 
ded all Examination upon that Head; and the Lord Ordinary having made 
Aviſandum with this Defence, and Sir George dying in the zmterim, Com- 
pearance was made for the Purſuer Sir Kenneth, and the Information was 


preferred in his Name. | 


Upon the Report the Lords found,“ That theſe Debts, that by the Act 1752 Ja 


Lord Dun Ordinary, by his Interlocutor of this Date, © Found Sir George 2 * 
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& of Parliament were appointed to be paid out of the Eſtate of. Repo, muſt U 1 


ebe ſtated to exhauſt the ſaid Price; and that the Price of the tate being 
« exhauſted by theſe Debts, there is no Ground for a further Compt and 
« Reckoning.” — But upon an Appeal brought by the Purſuer, the Lords 
in Parliament Reverſed the laſt Interlocutor, and affirmed the Interlocu— 
e tor of the Lord Dun. And it was further ordered by the Judgment, 
% That the Court of Seſſion in Scotland do procced thereupon, according 
« to Juſtice and the Rules of that Court, without Prejudice to any Queſti- 
« on that may hereafter ariſe concerning the Relief to which the Appellanr, 
« that is the Purſuer, may be intitled, and againſt what Perſons or Subjects 


ſuch Relief, if any, ought to be extended.“ 
| "5; <p By 


' 
* 


1754 


Mar. 14 
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By this Judgment the Lord Dun's Interlocutor is expreſly affirmed, and of 
Conſequence the Purſuer is intitled to plead as a Decree of the Houſe of 
Lords, that no Debts which did not affect the Eſtate of Roy/ton at the 
Time of the Sale, can be ſtated, to the Credit of the Reprelentative or 
Heir of Sir James, in accounting for the Purchaſe- money of Royſtan. 

The Purſuer preferred a Petition to your Lordſhips, ſetting forth the 
Decree of the Lords in Parliament, and praying your Lordſhips to remit to 
an Ordinary, with Power to hear Parties upon what remained of the Cauſe, 

584. and to do therein as he ſhould think proper; and your Lordſhips accord- 
* 26, ing! y remitted the Cauſe to Lord Auchinleck. | | | 
The Defender inſiſted before the Lord Ordinary to be allowed Credit, in 
accounting for the Price, for the Amount of Lady Anne's and Lundine's Debts. 
24h), For the Sum of 800 J. Sterling, being four Years Rent of the 
Lands, in reſpect of the Faculty, competent to Sir James Mackenzie and the 
other Heirs of Entail, to burden the tailzied Eſtate with Proviſions to their 
younger Children. , 
3:10, That the Price of the Iſland of Fnchkeith, and the Oyfter Scalp, 
which were Part of the Subjects ſold to the Duke of Argyle, ſhould be de- 
ducted from the total Sum, as theſe were not contained in the Entail. 
And, laſtly, for Allowance of 200 J. as the Expence of obtaining the Act 
of Parliament. | | FN 
As to the two laſt, the Purſuer moved no Objection: But with reſpect 
to Lady Anne's and Lundine's Debts, and the Boo /. claimed upon oo 
rence of a Faculty to provide younger Children, the Purſuer was allowed 
to lodge his Objections in Writing; and . 
The Lord Ordinary aſter ſeveral Hearings of the Parties at great Length, 
both upon their Objections to the Debts, and the Powers competent to the 
Earl, the Maker of the Entail, either by himſelf, or with Conſent of Sir 
James Mackenzie the firſt Inſtitute, to alter, innovate or defeat the Entail, 
or to charge the Eſtate with Debts; and having allowed a Diligence at large 
to Parties, for recovering all Writes which might tend to ſupport or elide 
the Purſuer's Objections to Lundine's or Lady Anne's Debts, and all other 
| 1755. Points in the Canfe, his Lordſhip was pleaſed, of this Date, to pronounce the 
Feb. 21- following diſtin& Interlocutor, 
The Lord Ordinary, having conſidered the foregoing Debate and whole 
| « Proceedings in this Cauſe, which has depended: very long, Finps, that, 

« the Lands and Eſtate of Royſton, and others, having been diſponed by 

« George Earl of Cromerty to Mr. James ( erer Sir James Mac- 

„ en ie, his third Son, and the Heirs-male of his Body, whom failing, to 

« Mr. Kenneth Mackenzie his ſecond Son, and the Heirs male of his Body: 

« whom failing, to the other Heirs therein mentioned, without Reſervation 

« of any Right to himſelf in or over that Eſtate, excepting his Liferent Uſe; 

4 and ſpecially providing, that Sir James, and the Heirs of Tailzie ſhould 

* have no Power to ſell, nor even to burden or contract Debt, except to the 

„ N « Extent, 
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Extent of a Third of the free Rents for a Jointure to Wives, and four 
Vears free Rent of the Eſtate for providing younger Children; upon 


which Diſpoſition or Tailzie a Charter under the Great Seal was taken, 
and thereupon Saſine followed in the 1688; it was not in the Power of the 


ſaid Earl by himſelf, nor even with Conſent of the ſaid Sir James Macten- 
zie the Inſtitute, after the Eſtate was ſettled as aforeſaid, to alter, innovate 
or defeat the Tailzie in Prejudice of the Purſuer, and Heirs thereby called 
to ſucceed: And therefore KEPELS the Defence founded on the abſolute 
Diſpoſition made by the ſaid Earl to the ſaid Sir James in the 1706, and 
other after Deeds of Revocation by the Earl and Sir James jointly : Ax p 
FINDS, that Sir James, when intending to ſel], was properly adviſed to 


apply for an Act of Parliament for that Purpoſe: AnD Thar in conſe- 


quence: of the Act of Parliament by him obtained, he was, and now the 
Defender John Stewart, as repreſenting him, is bound to account to the 


Purſuer the Son of Mr, Kenneth,. (afterwards Sir Kenneth) the firſt nomi- 


natim Subſtitute in the Tailzie, (and who is Heir of Tailzie ſerved to Sir 
George Mackenzie his elder Brother, who. was ſerved Heir of Tailzie to 
the 1410 Sir James) for the Price of the ſaid tailzied Eſtate intromnted with 
by the ſaid Sir James, in ſo far as the ſame was not applied for Payment 
of Debts properly affecting the ſaid tailzied Eſtate, after deducing the fore · 


ſaid Sum of 875 J. as the Price of the Subjects acquired ſubſequent to the 


Tailzie, and the foreſaid Sum of 200 J. as the Expences in procuring the 
Act of Parliament: AN p FIN ps, that in accounting for the ſaid Price, 


the Defender is not entitled to have Credit for any Part of Humphry Lun- 


dine's Debt; in regard, tho' the faid Humphry Lundine was infeft in the 


| Eitate of Royſton, on an heritable; Bond for 8250 Merks; yet this heritable 


Bond is only, in the 1706, granted by George Earl of Cromerty, who had 


no Right or Power to burden the Eſtate, further than to the Extent of his 


reſerved Liferent : And this heritable Bond being in Corroboration of a 


Bond for 5000 Merks, with the Annualrents due by a perſonal Bond by 


the Earl to Humphry Lundine anterior to the Tailzie, does not give the 


Defender any Claim, as he does notalledge the Earl had not, at the Pate 


of the Diſpoſition to Sir James, and the Heirs of Tailzie, ſuch an Eſtate 
as made it lawful for him to make this Proviſion to his younger Son. Ax 


with Reſpe& to the 20,000 Merks, as Lady. Anne Mackenzie's Portion, with: 
the Payment of which the Heirs of Tailzie are ſpecially burdened, Finps,. 
that the Purſuer has not brought Evidence, that the Bond ſounded on by the 
Defender is a different Deed from that referred to in the Tailzie: What is 


expreſſed in the 'Tailzie, as to the Term from which the Intereſt is to 
commence, appearing rather as aſcertaining the Burden laid upon Sir 


James and the Heirs of Tailzie, than to refer to the 'Fenor of the Bond; 
and the Diſerepancy in the Penalty eaſily accounted for, from ſuppoſing a 


Miſtake of Merks for Pounds: AnD. FinDs,. that the Purſuer's Objection, 


that this Debt was paid by George Earl of Cromerty himlelt after the Date 0 


« the Tailzie, is not relevant; ſeeing it appears that the Earl agreed that it 


„ ſhould be aſſigned to Sir James Mackenzie, | which makes the Cafe the 


« fame as if he had given Sir Janes Money to pay it>with. And therefore 
% REPELS the Purſuer's Objections to this Debt: Ax p Fixps the Defen- 
« der entitled to diſcharge himſelf pro tanta with it, as follow, viz. to de- 
ce duce the ſaid capital Sum of 20,000 Merks, from the Price of the Lands, 
te at the Term the Price became payable; Bur FIN Ds that the Defender is 
* not entitled to claim either Ann ualrent or Penalty, notwithſtanding this Ad- 
* judication of the Eſtate of Royſton, in reſpe& that Adjudication was led a- 
«« gainſt the Earl of Cromerty, after he was denuded of all but the Liferent 
of the Eſtate ; and that the Annualrents till the Death of the Earl were no 


„ Burden on the Heirs of Tailzie, and after his Death came to be a Burden 


% upon Sir James Mackenzie, the Heir in Poſſeſſion: And, before Anſwer 
ce to the Claim made by the Defender for the Proviſions made by Sir James 
& to his younger Children, appoints the Parties to give in mutual Memorials 
e on that Point.“ 7 r EL” 

Neither of the Parties were altogether ſatisfied with the 'Terms of this In- 
terlocutor: they therefore mutually preferred Repreſentations to the Lord 
Ordinary: And upon adviſing theſe with the Anſwers, and Memorials upon 
the Article of 8007. whereof the Defender inſiſted for Allowance, in reſpect 
of the Faculty in the Entail, impowering the Heirs in Poſſeſſion ro make 
Proviſions to their younger Children, his Lordſhip has taken the whole Cauſe 
to report. 1 . a | 
As the Interlocutor conſiſts of a Variety of different Articles, the Purſuer, 
for whom this Information is humbly offered, {hall beg Leave to take it Ar- 
ticle'by Article, that the Argument may be the more diſtin ; and ſhall fol- 
low the Order in which they are ſtated in the Interlocator itſelf, 

The firſt Branch of the Interlocutor reſpects the Earl's Powers over the E. 
ſtate, aſter the Tailzie had been compleated by Charter and Saſine. 

Upon this Head 'the Defender inſiſted, that the Deed of Entail being 
merely gratuitous as to the Subſtitutes and other Heirs of Entail, it was 
competent to the Earl, at leaſt with the Conſent of Sir James the Inſtitute, to 
have altered the Courſe of Succeſſion, to have charged the Eſtate with Debts, 
or to have done any other Deed, at Pleaſure, to defeat the Intereſt of the 
ſucceeding Heirs : And for this they appealed to two Deciſions; particularly 
Scot of Raeburn contra Haycheſter, and the Earl of Murray contra Charles 


Roſs of <Balnagown.-—— And it was ſaid, that if the Earl, inſtead of ſettling 


7. the Eſtate of 7 oy/ton upon his Son Sir James as Inſtitute, had ſettled the 
| fame upon himſelf, and next upon the ſame Series of Heirs, as are mention- 


ed in the Tallzie, no prohibitory Clauſe could have reſtrained his Powers, 
however the Inſtitute, or any of the remoter Heirs might have been reſtrain- 


E ed : And tho? the Lands are directly diſponed to Sir James, whereby a pre- 


ſent Right was created in his Perſon, and in reſpect thereof his Confent was 


Conſent 


neceſſary in order to defeat the Entail, yet it is impoſſible to ſuppoſe the 
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Conſent of the remoter Heirs 8 to enable the Earl and Sir Fames, 
by their joint Act, either totally to defeat, or in any other Reſpect, to al- 

ter the Entail. 1 = = 
But the Purſuer can by no Means admit this Doctrine: For, in the firſt 
Place, he apprehends, it is a fixed and eſtabliſhed Principle of Law, that 
quiſque eft moderator & arbiter rei ſus 5; and, as a Conſequence of this, 
may diſpoſe of his Property, or tye himſelf up in Relation to the After- 
Fare of that Property, as he pleaſes. There ſeems, with Submiſſion, 
nothing in the Defender's Diſtinction, that can limit or extend the Pro- 
prietor's Power of Revocation, as his Power does not depend. upon the 
'Tailzie being granted ex cauſa oneroſa or lucrativa. And the Purſuer will 
be forgiven to plead, that as the Reſtraint upon the Granter does not ariſe 
from the Cauſe, but from the Nature of the Obligation, ſo it is the ſame 
in both Caſes —— The ſure Principle whereby to determine the Que- 


ſtion is this, Whether the Granter remains an unlimited Fiar of the Eſtate ? 


If he does, the Power of Alienation, as de jure implied, muſt remain with 
him. But if he has made himſelf a Liferenter, or even a limited Fiar, 
who can doubt he has thereby effectually renounced the Power, which was 
formerly in him, to revoke or alter? No Man, who is not an unlimited Fiar, 
can diſpoſe of Property; and it is without Reaſon in Law, that a Man may 
not tye himſelf up as well ex cauſa lucrativa, as ex cauſa oneroſa, as it is up- 
on this Ground that all Donations take effect. They proceed at firſt ex vo- 
luntate; but when made juxta jura civitatis, the Granter cannot revoke. 
And thus in a Competition betwixt two gratuitous Aſſignations, the prior 
Aſſignee has reduced the other ; for that the Cedent being once. denuded, 
tho? per modum donationis, he ceaſed to have any Property in the Thing, 
and could not recal or alter a Gift, over which he had reſerved no ſuch 
Power. | 

2dly, This Point in the Matter of Tailzies is very accurately treated by 
our own Lawyers. And particularly Sir T homas . in his Title, Of 
Tailries, p. 143. of the Edition 1726, in $ 364, and the following Secti- 
ons, lays it down as a Rule, That the Tailzie may be broken by the Par- 
ty Maker thereof, except there be a ſpecial Clauſe not to alter; and that In- 
hibition may be uſed upon it: Which plainly eſtabliſnes the general Prin- 
ciple, That the Maker of an Entail may tye himſelf up as effectually as he can 
bind the ſucceeding Heirs. And conform to him, Sir George Mackenzie, in 
his Title of Tailzies, par. Inhibition, does likewife lay down a Diſtinction 
betwixt a ſimple Bond of Tailzie, contaming no more than a naked Deſtina- 
tion, where he ſays Inhibition can have no Effect; but if it be raiſed UPON 
an Obligement, Nor To ALIENATE, the Inhibition has its Effect, and all 
Deeds contrary thereto are reducible. | 

Thus, therefore, wherever Inhibition can be uſed, the Perſon muſt be 
bound in ſome Obligation either to perform, or negatively not to alter. But 
according to the Opinion of theſe me, Lawyers, an Inhibition is n 
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if we may ſo ſpeak, upon this negative Obligation, xor To ALTER. And 
this Inhibition can only 'be uſed againſt the Granter, ſince there'are no ha- 
bile Grounds to uſe it againſt the Heirs, who are no Obligants in the 
Deed on which the Inhibition' proceeds, but have a qualified Intereſt 
in the Fee which deſcends to them /ub modo et conditione. „ 5 
The Application of this Reaſoning to the Caſe, which the Defender has 
fuppoled, is extremely obvious. For, if the Earl had diſponed the Eſtate, or 
had granted an Obligement to reſign in favours of himſelf and the other Heirs 
of Entail, under the Prohibitions and Limitations that were in the Tailzie 
of Royſton ; he would have been both under an expreſs and implied Obliga- 
tion not to alter: And, of neceſſary conſequence, Inhibition was competent 
to any of the Heirs of Entail, whether called by Name, as being born at 
making the Entail, or as called or deſigned in reſpect of his Family. And 
this is conſonant to the Reſcript of Severus and Antoninus, I. 141. § 14. de 
legat. 1. Divi Severus et Antoninus reſcripſerunt eos qui teſtamento vetant 
guid alienari, nec cauſam exprimunt, propter quam id fßeri velint, niſi inveni- 
tur perſona cujus reſpectu hoc a teſtatore diſpoſitum eſt, nullius eſe momenti 
ſeripturam, quaſi nudum praeceptum reliquerint: quiatalem legem teſtament non 
pofſunt dicere. Ouod ſi liberts, aut poſteris, aut libertis, aut ' heredibus, aut 
aliis quibuſdam perſons 'conſulentes, ejuſiem woluntatem ſignificarent : eam 
ervandameſſe. And ſo it has been often determined in this Court, as par- 
ticularly 2d February 1674, Drummond contra Drummond, 28th January 
1668, Binny contra Binny, both obſerved by Stair; and — November 1686, 
in the Caſe of Lord John Hamilton, And it is a Miſtake, or confounding 
things, in the Defender to ſay, that a Perſon is not a Creditor who has only 
Hope of Sueceſſion; for ſuch is the Caſe of all Heirs in a Contract of Mar- 
fiage: And yet it is certain, that if the Fee is ſettled upon an Heir naſciturus, 
under an expreſs Obligation not to alter, the Father remains but a limited Fiar. 
And, what is yet more appoſite to the preſent Queſtion, and is ſupported by 
the Deciſions above quoted, the Clauſe, rot 4% alter, brings all the Subſti- 
tutes to be in obligatione and not in deſtinatione. And ſuch is the Cafe with 
reſpe& to all Heirs of Entail. They have only a /pes ſucceſſionis till the 
Succeſſion de fado opens: For no Subſtitute can inſure himſelf that he ſhall 
outlive the preceeding Heir; or that the Heir in Poſſeſſion ſhall irritate his 
Right ſo as to make way for him; and yet that pes ſucceſſionis is a Right in 
ebligatione, and is not defeaſible by the Heir in Poſſeſſion. 
Ihe Purſuer therefore apprehends it is impoſſible, as the Caſe has. hap- 
ened, the Maker of the Entail and Inſtitute can have larger Powers than 
the Earl himſelf would have had in the Caſe the Defender has himſelf ſup- 
poſed: And he has endeavoured to ſhow, from the Reaſon of the thing, the 
Opinion of our moſt eſtabliſhed Lawyers, and the Current of your Lord- 
fhips Deciſions, that no ſuch Powers would have been competent to the Earl 
to defeat the Tailzie; and confequently the Argument will properly and 
Krongly connect from that to the preſent Cale, = 
2 . _ 


11 
And with reſpect to the Deciſions in the Caſes of Heycheſter and Balu 
gown, it is ſhortly anſwered, That none of theſe apply to the preſent Caſe. 
And more particularly, with reſpect to the firſt, your Lordſhips well know, 


it has always been looked upon as a ſtrange Decilion, and not fit to be fol- 
lowed. —— The Situation of Sir WÄilliam Scot was ſingular and no Secret: 


He was obnoxious to the then Government, and the principal Intention, as 
he was forced to go abroad, was how to preſerve the Eſtate againſt the For- 
feiture. But, 2dly, The Interlocutor in that Cafe expreſly proceeds on By- 
circumſtances, ſuch as the Tailzie's remaining a perſonal Right not com- 
pleated by Charter and Saſine; and that it was not a delivered Evident, It 
was put in the Record when Sir William was abroad; and it was denied in 
expreſs Terms he had given any Directions or Mandate to that Purpoſe. — | 
And as to the latter Deciſion in the 1743; it alſo proceeded upon ſo many 
Specialties, that it is impoſſible to make it a Precedent in this or any other 
_ "Cafe. It was ſaid that Mr. Francis Stewart, being an Infant, no Right 
could veſt in him-contrary to his own Conſent: And that by his Conſent to 
the Settlement, in the 1706, in favours of the Lord Ra, he had expreſly re- 
nounced the Settlement 1685.- 2dly, That it was defeated by Mr. 
[Stewart's Non-performance of the Conditions: And that as Mr. Stewart 
had given away his own Eſtate, and left to the Harl, his eldeſt Son, an en- 
tailed Eſtate not liable to his Debts, Law would got permit his Heir to take 
the Eſtate, when he was not obliged to re the large Sum his Father 
had received for concurring in the Settlement to the Lord Ry. And Mr. 
Francis Stewart's Renunciation was faid to be a lawful Deed, in order to 
prevent a Reduction, at the Suit of David Roſs of Balnagown, upon the 
Impoſition by which it was affirmed to have been obtained; and therefore 
that it was prudent and lawful, when he had no ſuch Right as could be ſup- 
ported, to renounce the Pretence of it upon receiving a valuable Conſidera- 
tion. | - | 
Mũlany other Circumſtances were alſo laid hold of in point of Fact, which 
it is unneceſſary to mention, as the Particulars, which have been juſt now 
obſerved, ſhow evidently the Diſparity betwixt thoſe Caſes and this. 
And therefore the Defender muſt be greatly ſtraitned, when the Force of his 
Argument reſts upon Deciſions that have proceeded upon ſpecial Circum- 
ſtances, and that neither of them tend to eſtabliſh the abſtract Point with re- 
ſpect to the inherent, or the Powers that are preſumed to be reſerved a- 
gainſt the Words and evident Intendment of the Grant irſelf. | 
The Defender was alſo pleaſed to lay ſome, Streſs upon the preſumed In- 
tention of the Ear], not to diveſt himſelf of all Powers over the Eſtate, by 
creating a Right, in the Heirs, independent of himſelf and of Sir James the 
' Inſtitute. | | og 
The Purſuer begs Leave to anſwer, that, in his humble Apprehenſion, 
theſe are very inconcluſive Arguments : For that there js no Reaſon to ap- 
peal to Intention, where the Words are clear and expreſs, The Rule is e. 
5 | legantl,, 
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his own formal Act, and the written Declaration of his Mind. 


on to 


the Entail. | 


F 


legantly explained by Juſtinian, in the Title Cod. de donat. L. 35. circa 


med. & 5. Cum enim in arbitrio cujuſcunque ſit hoc facere quod inſtituit: o- 


« portet eum vel minime ad hoc profilire, vel cum ad hoc venire properaverit, 


non quibuſdam excogitatis artibus ſuum propoſitum defraudare, tantamque in 


« devotionem quibuſdam quaſi _— velamentis protegere.” So that it is out 
of all Sight, to pretend the Earl could have defeated the ſolemn Right where- 
by he had diſponed the Fee to the Heirs of Entail, by Arguments from In- 
tention, which were not only inconſiſtent with, but diametrically oppoſite to 
And the Purſuer will be forgiven to think theſe Arguments are the more 
proper that Sir James Mackenzie had himſelf admitted, in his Applicati— 
arliament, and in the Contract 1739, the Subſiſtence and Force of 


The Lords perceive his Application to Parliament proceeds upon the En- 
tail. The Irritancies, and. all the other Conditions, are admitted to be 
in full Force. The Interpoſition of Parliament is prayed to remove theſe 
Bars to a voluntary Sale; and that Sir James, by ſelling, ſhall infer no Ir- 
ritancy of his Right as Heir of Tailzie.— It is in reſpect of the Entail the 
Legiſlature veſted the Eſtate in Truſtees, and directed that the Price, when 
fold, ſhould be laid out for the Uſes and Purpoſes in the Entail. On the 
ſame Admiſſion, Sir James conſented 1000 J. ſhould be laid out, for the 
Uſes and Purpoſes of the Entail.— And therefore the Purſuer will be forgiven 
to think it a little extraordinary, the Defender ſhould, at this Time of Day, 
and for the firſt 'Time, take a Conceit to infiſt on any Arguments that tend to 

rove theſe folemn Proceedings were altogether a Farce, following upon a 
Miſtake in Law, or a Miſapprehenſion of Fact. 

The Caſe fo ſtanding, and that the Force and Subſiſtence of the Entail 
does not ſingly reſt upon the Admiſſion of Parties; but is made the Baſis of 
the Act of Parliament, the Title by which the Sale proceeded; and is di- 
refed to be the Rule, by the late Judgment of the Lords in Parliament, in 


the Application of the Price, the Purſuer is unwilling to tire your Lordſhips 


by inſiſting on other Points which were thrown out on the Part of the 
Defender, and which appear to have been already obviated by the Argument 
on the firſt general Article. — Particularly it was faid, the Earl of Cromerty 


had diſponed the Lands in Fee-ſimple to Sir James; and that this Diſpoſition 
Was ratified by 7ohn Earl of Cromerty, the Heir of the Granter. — But the 


Purſuer is unwilling to repeat. If the Earl had no Powers over the Eſtate, 
it is to no Purpoſe to talk of that Diſpoſition, and it is not eaſily conceived 
with what Intent Earl John's Ratification is at all mentioned. . 

The ſecond Article reſpects the Debt due to Humphry Lundine. Your 
Lordſhips have been already informed of the Nature of this Debt, and the 
Accuracy with which the Interlocutor is worded, ſuperſedes in a great Mea- 
ſure the Purſuer's Argument. It is admitted, that the heritable Bond and 
Lundine's Infeftment were eighteen Years later in Date than the Entail. 


It 


_- 
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It is alſo admitted that this was the proper Debt of the Earl of Cromerty 1 
And the ſingle Queſtion in Law is, Whether the Earl had Powers to make 
this Debt a real Lien upon the Lands of Royſton, as he had diveſted himſelf 
of the Fee ſo long before he granted the heritable Bond or Warrant for In- 
feftment ? | 

The Interlocutor recites both the ſpecies facti and the ratio decidendi. 
The Purſuer will therefore be forgiven to ſubmit it to the Lords, in the 
Words of the Interlocutor itſelf. ©* Anp Finps that, in accounting for 
* the ſaid Price, the Defender is not intitled to have Credit for any Part of 
& Humphry Lundine's Debt; in regard, tho' the ſaid Humphry Lundine was 
« infeft in the Eſtate of Royſton on an heritable Bond for 8250 Merks; yet 
ce this heritable Bond is only, in the 1706, granted by George Earl of 
% Cromerty, who had no Right or Power to burden this Eſtate further than 
« to the Extent of his reſerved Lifcrent; and this heritable Bond being in 
& Corroboration of a Bond for 5ooo Merks, with the Annualrents 
« due by a perſonal Bond by the Earl to Humphry Lundine, anterior 
© to the Tailzie, does not give the Defender any Claim, as he does 
« not alledge the Earl had not, at the Date of the Diſpoſition to Sir 
«© FZames, and the Heirs of Tailzie, ſuch an Eſtate as ode it lawful for 
ee him to make this Proviſion to his younger Son.” | | 

The Purſuer thinks it unneceſſary to add to the Trouble, he is unwil- 
lingly forced to give your Lordſhips, by any Reaſonings of his own, in ſup- 
port of his Objection againſt the Defender's being allowed to take Credit, 
out of the Price, to the Extent of Lundine's Debt.— Firſt, In reſpect of 
the Reaſons aſſigned in the Interlocutor. 2aly, For that the Defen- 
der has not been pleaſed to explain his Argument for making Lundine's 
Debt an effectual Charge upon the Lands of Roy/fon.— And, zaly, For 
that it is highly preſumable the Earl, whoſe Debt it was, had enabled Sir 
James Mackenzie to diſcharge this Debt, out of the Earl's proper and ſepa- 
rate Funds. 

What the Purſuer intends by the laſt Poſition, is, that he has recovered, 
in virtue of a Diligence, a Backbond by Sir James to his Father the Earl; 
in which he acknowledges that certain Bonds, therein particularly mention- 
ed, were aſſigned for his Payment and Relief of Debts wherein he was 
bound with and for the Earl; and particularly, “for the Payment io the 
„ Repreſentatives of the deceaſt Humphry Lundine Writer in Edinburgh, of 
« the Annualrents due by the ſaid Earl to the ſaid Humphry, by a Bond 
« granted by the ſaid Earl for the Sum of about 8000 Merks, (upon 
« which Bond the ſaid Humphry is infeft in the Lands of Roy/ton) preceed- 
« ing J/hitſunday 1713 Years, and for Payment of what more of Princi- 
« pal is due, by the ſaid Bond, than 8000 Merks.“ | 

Thus it appears the Earl had impreſſed into Sir James's Hahd, Securi- 
ties for Payment of all the Annualrent, | hoes. Whitſunday 1712, that 


was due to Lundine, 2dly, That he - alſo impreſſed into his Hands the 
4 Sum 


* 
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Sum of 250 Merks in Diſcharge by tanto, of the Capital, 


N And yet Sir 
James, in his Application to Parliament, has miſrepreſented the true State 
of the Debt. He has concealed thoſe Payments, for which a Fund appears 
to have been lodged in his own Hands: And has thereby miſled the Le- 
giflature, the Purſuer's Brother, and the other Subſtitutes, into a Belief that 
no Part of Lundine's Debt had been fatisfied or paid; and that he was en- 
titled to take Credit, at accounting for the Price, to the full Extent of the 
Debt, Principal and Intereſt. | 5 
And in Purſuance of the ſame unlawful Device, he has alſo prevailed 
upon the Repreſentatives of Lundine, to grant a total Diſcharge of the Prin- 
cipal and Annualrents, reciting that they had received, out of the Price of the 
Eſtate of Roy/ton, © the aforeſaid principal accumulate Sum of 8250 Merks, 
and the Sum of 2370/. as the Annualrents thereof, reſting at and preceed- 
* ing the Term of Martinmas 1716, and haill bygone Annualrents of the 
“ faid principal accumulate Sum, from and ſince the Term of Martinmas 
« 1716, to the Date of the Diſcharge ;” altho' as your Lordſhips have obſer- 
ved, the Annualrents preceeding the 1713, and 250 Merks of the Principal, 
were paid by the Earl, out of his own proper Funds. 
. The Purſuer is unwilling to give Way to groundleſs Conjectures; but he 
is in your Lordſhips Judgment, if there is not Ground to preſume, from 
the whole Syſtem of Sir 7ames's Conduct, his attempting, in theſe Parti- 
ticulars, not barely to conceal the Truth, but even to miſlead the Legiſla- 
ture, with reſpe& to Lundine's Debt, and the ſeparate Funds the Granter 
of the Entail had aſſigned to him, for Payment of the haill bygone Annual- 
rents preceeding //hitſunday 1713, and for Payment of 250 Merks of the 
Capital, that he has taken care to ſecure his total Relief, by procuring 
Conveyances from the Earl, to other Subjects, or receiving the ſame in 
Caſh; rho? the Purſuer, conſidering the Circumſtances of the Family of 
Cromerty, cannot now expect to recover legal Evidence, as he has 
done, by mere Accident, with reſpect to the Payment of the Annualrents 
and. Part of the Principal. 
Thus far the Purſuer may be allowed to plead, from the Evidence of the 
Backbond, that the Earl conſidered it as his own proper Debt;— that Sir 
Zames did not apprehend, it was a Burden his Father had Powers to lay up- 
on him; and therefore has taken care of his Relief. In theſe Circum- 
ftances, is it poſſible to believe, Sir James would have been ſatisfied with a 
Security for Payment of the AnnualrentHTif he had conſidered himſelf as 
primarily liable to Lundine in reſpect of his Infeſtment? The Purſuer;appre- 
hends not. And it could yet be proved, to your Lordſhips Satisfaction, the 
Annualrents upon Lundine's Debt were all along regularly and punctually 
paid out of the Earl's Subjects, tho', at Sir Fames's Deſire, a Diſcharge in the 
'Ferms above mentioned was granted of this Date, and all former Receipts 
given back to the Creditor : But cui bono, unleſs. to conceal or diſguiſe the 


Truth, is humbly ſubmitted.? | 
The 


- 


1 
The third Article reſolves, properly ſpeaking, in a quae/tio fadti; and Art. 
that is, whether the Bond for 20,000 Merks referred to in the Application 
to Parliament, and for which Sir Fames Mackenzie has taken Credit, in ac- 
compting for the Price, is the ſame identical Bond which was granted and 
referred to in the Entail? Or, if the Bond which is now produced, as of the 
ſame Time with the Entail, is not antedated and deviſed, as tending to for-, 
ward the Scheme of breaking the Entail in Sir Zames's favour, by furniſh- 
ing him with fictitious Claims to the full Value of the Eſtate ? 
The Purſuer has objected, That this is a fictitious Ground of Debt: That 
it is not the Bond referred to in the Entail, but has been deviſed ex poſt fa- 
ct, to furniſh a Pretence to defeat the Entail, and, in Support of the Ob- 
jection, the Purſuer muſt pray your Lordſhips Attention to the following 
Particulars: 2 | 
Imo, That the Bond, for which Sir James has attempted. to evict the 
greateſt Part of the Price of the Eſtate, is neither wrote or witneſſed by the 
Writer of, or Witneſles to the Entail; which ſtrongly preſumes it is not the 
Bond which was then wrote or referred to. | 
2dly, In the Recital of the Bond, as made in the Entail, it is declared to 
be payable, and to carry Intereſt only from the Death of the Earl, and the 
Counteſs who had a total Liferent of the Eſtate, | 
Zaly, It was made payable to Lady Anne, her Heirs and Aſſigns by Con- 
tract of Marriage; and, failing her by Deceaſe unmarried, bore a Clauſe off 
Return to Sir James Mackenzie and his Heirs of Tailzie. 
4thly, It bore a Clauſe, declaring it was granted in Contentation and Sa- 
tisfaction, to Lady Anne, of all Proviſions, Executry, Bairns Part of Gear, 
and every Thing elſe, ſhe could claim; reſerving allenarly the Granter's. 
Good-will : And the leaſt Attention to the Circumſtances in which the Earl 
had then left his Family-eſtate, tho' under as ſtrict an Entail to his Grand- 
fon, is enough to prove the Exorbitancy of the Proviſion; and that it was. 
higher than, under the Circumſtances of the Eſtate, the Earl, in Prudence 
or conſiſtent with his Intention to perpetuate, ſo far as in him lay, the ſtand- 
ing of his Family, could have charged or made a Burden upon his own_Heir, 
or the Family-eſtate, | 3 
Theſe are the particular Proviſoes which, if the Entail is to be credited, 
were contained in Lady Aune's Bond of Proviſion. But how different 
theſe are from the Bond that is now produced is hardly to be conceived. — 
By it, Lady Anne is intitled to Annualrent from //hitſunday 1689, which. 
is declared to be the Term of Payment of the Principal. And, what is yet 
more remarkable, it is taken payable to her Aſſignies whatever, ſecluding 
Executors. Theſe material Diſcrepancies, betwixt the Recital in the 
Entail, and the Tenor of the Bond that is now produced, make it highly 
preſumeable, this is not the true Bond which. was then executed: Or that 
the Earl, who, in the 1688, had it evidently in view to preſerve the. Eſtate: 
of Royſton in the Terms of the Entail, would not, with the fame Breath, as 
. the 
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the Eſtate was not above 170 J. Sterling of yearly Rent, have burdened it 


with a Debt which, in all Probability, muſt have deſtroyed the Eſtate he 
was fo anxiouſly endeavouring to preſerve. Theſe Inconſiſtencies are more 
eee than Argument; and ſhow the Intention of the ſecond Bond has 


been no other, than to break the Entail in favours of Sir James Mackenzte. 


And, as, in the Decline of the Granter's Life, Sir Fames had got a greater 
Aſcendancy over him, fo it was not intended Lady Anne ſhould be hurt or 
benefited, by the ſubſtituting this new Bond in place of the former; but the 


Tole and only Prejudice was intended againſt the Heir of the Honours and Fa- 
.mily-eſtate, and the Benefit to accreſce to Sir James. = 


In this view, Lady Anne is made to aſſign her Bond of Proviſion, in April 
1707, to the Lord Preſtonball: And of the ſame Date, my Lord Preſton— 
hall to grant a Tranſlation in favours of Sir Fames Mackenzie his Heirs and 
Aſſigns; to the effect, as already obſerved, that they might “ uſe Diligence 
“for recovering Payment out of the Eſtate of Royſton ; and for affecting of 
the ſaid Lands by all real Execution, as accords of Law: But noways to 
“affect any other Eſtate belonging to the Earl of Cromerty, the Dili- 
« gence being only to ſerve as a further Security, to Sir James, of a Diſpo- 
&« ſition of the Date of thir Preſents, granted to him of the ſaid Lands of 
„ Royſton by:the Earl of Cromerty.“ FE. BB, 

And it is remarkable that tho* Lady Anne's Aſſignation to Preſtonball, 
and his Tranſlation to the Lord Royſton, are executed upon the ſame Day, 
viz, the 11th April 1707, yet neither are they wrote by the ſame Writer or 


* executed before the ſame Witneſſes. And the Tranſlation, in reciting Lady 


Anne's Aſſignation, condeſcends upon no Date, but is in theſe Words: 
« Likeas, the ſaid Lady Anne, by her Letter of Aſſignation and Diſpoſition 
« of Date the Day of One thouſand ſeven hundred and 

: Years, &'c.” which evidently ſhews, Lady Anne had received 
no other Value for granting this Aſſignation, than the Bond above noticed, 
in the Form of a Wadſet and Diſpoſition in Security upon the Lands of 
Meikle Tarrel. And therefore, taking all theſe Circumſtances toge- 
ther, it is impoſſible to doubt the whole to have been a Contrivance, to de- 
feat the Entail and relieve Sir James Mackenzte againſt the Payment of La- 
dy Anne's Proviſion. But, as if this had not been thought ſufficient, 


Earl George is made, in December 1713, when, by his great Age, he was 


brought yet more under Sir James's Influence, to ratify and confirm Lady 


Anne's Aſſignation to Pre/lonhall ; altho' he had transferred the Bond, ſix 


Years precceding this Ratification, in the Manner above obſerved, to Sir 


Fames. — And it falls to be noticed, as another odd Circumſtance, tho? 
quite conſiſtent with the Plan to vacate the Entail, that an Adjudication is 
led againſt the Barony of Royſton, by Lord Preſtonhall as Aſſigney to Lady 
Anne, about three Months after he was diveſted of the Debt in favours of 


Sir 7ames. | | a 
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Theſe Circumſtances taken together appear, with great Submiſſion, to 
give real Evidence againſt the Authenticity of the Bond upon which Preſton. 
halPs Adjudication was led; and, it is hoped, will convince the Lords that 
it is not the Bond, which was granted Kos 

which was deviſed ex poſt facto, in order to anſwer the Scheme of giving Sir 
James the abſolute Fee and Power over the tailzied Eſtate. And therefore 
the Purſuer ſubmits to the Lords, if he has not brought ſatisfying Evidence 
of his Objection, in ſo far as it is laid upon the Fact. 3 
And, laſtly, upon this Head, what Reaſon can poſſibly be figured why 
the Earl, in the Recital of the Bond in the Entail, and in the Security upon 
Metikle-T arrel, ſhould have condeſcended verbatim _ the ſame Conditions; 
and yet have totally altered the Plan in the other 

have now. produced, and, contrary to real Evidence, would have your 
Lordſhips believe was the individual Bond executed uno ſpiritu with the En- 
tall. | | 3 | N 
The Purſuer has been the fuller upon this Article, as it is of great Con- 
ſequence in reſpect of the Sum. And the Defender has made no other An- 
ſwer, than that he is not bound to account for theſe Differences. That it is 
ſufficient for him to ſay, that the Bond, in reſpect whereof he claims De- 
duction of the Price, is Earl George's Deed, _ mulſt be preſumed to be a 


referred to in the Entail, but one 


ond that the Defenders 
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true Deed; eſpecially that the Earl. and Sir Zames the Inſtitute, could have 


had no Reaſon to doubt of their own Powers jointly, to alter or defeat the 
Entail. And therefore, it is ſaid no Preſumption can ariſe againſt them, as 
if they had meant or intended to do, by indirect Means, what they had Rea- 
ſon to believe was in their own Power. 2dly, 'The Defender inſiſted, that, 
ſuppoſing the Earl had paid Lady Anne's Proviſion, yet that muſt have been 
underſtood as a Preſent intended for his Son Sir Zames; and noways to libe- 
rate the other Heirs of Tailzie, or the tailzied Eſtate. | 

Ic is replied, that the firſt Part of the Argument ex upon aſſuming 
a Propoſition, for which the Purſuer hopes, he has ſatisfied your Lordſhips, 


there is not the leaſt Foundation; that is, with Reſpect to the Earl's Powers, 


even with Conſent of Sir James, to vacate or defeat the Entail. Nor will it at 
all alter the Caſe, ſuppoſing it ſhould be admitted, the Earl and Sir Zames had 


miſtaken their own Powers; tho? every Circumſtance points ſtrongly the o- 


ther Way. 


And with Reſpect to the ſecond Branch of the Defender's Argument, re- 


ſolving into this, viz. How far, ſuppoſing the Earl to have paid the Bond 
truly referred to in the Entail, it will yet remain a ſubſiſting Debt againſt the 
Eſtate, ſo as to entitle Sir ames's Heir to take Credit for it, at accounting 
for the Price; it is anſwered, 

That by an expreſs Clauſe in the Entail, Lady Anne's: Proviſion is decla- 
red to be a Debt, wherewith the Heirs of Entail are perſonally bound; but 
the Eſtate is not really affected. And therefore, as it is a Condition of the 
Heir's Acceptance of the Eſtate, to pay this 20,000 Merks; it is impoſſible, 

with 
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with Snbmiſſion, to conceive how he could hold the Eſtate, and yet get free 
of the Burden to which his Acceptance is adjected, and made the expreſs 
Condition. | | Piers. 

2dly, It may be proper to enquire, how far Sir James Mackenzie could, 
in the Event of his Father's Death, have objected, he was not bound to pay 
the Proviſion ; or have objected, it was not truly the Debt referred to in the 


Entail; (which, with Submiſſion, appears as clear as Day-light) : For if he 


could, the Defence muſt be now equally competent to the ſucceeding Heirs. 
But that he could not have been compelled, to have paid a Bond which, 
in every material Clauſe, differs from the Recital of the Bond in the Entail, 
is ſubmitted as a clear Point; and ſo is the ſeparate Defence, v:z. 3 
That ſuppoſing the Queſtion to have now occurred, with reſpect to the 
Relief competent upon Payment of the true Bond of Proviſion,. and not of 
ehis fictitious Bond created ex poſt facto for very unjuſtifiable Purpoſes; yet 
Sir James Mackenzie being the proper Debitor in that Bond, muſt ipſo jure 
have operated an Extinction of the ebt to the ſucceeding Heirs of 'Failzie. 
And ſo it was in termints decided the 25th February 1687, Earl Callender 
contra Lord Jobn Hamilton; where your Lordſhips determined the general 
Point, that Debts paid by an Heir of Entail, whereof he took Aſſignations, 
were extin&, confuſcone, in the Perſon of the Heir; and that the tailzied E- 
ſtate, could not be burdened on Account thereof; albeit, by that Payment, 
the tailzied Eſtate is rendered in a better Condition, than it was at the Time 
of making the Tailzie, | th | 
This Deciſion is ſo much in Point, that it would be unneceffary to add 
more Words upon it. The Purſuer will not ſay what would have been the 
Caſe, had the Earl himſelf paid the Debt, and taken Aſſignation to a Tru- 
ſee; how far, in ſuch Caſe, he could, by any other Deed, have communi- 
cated the Benefit to Sir James? But, with Submiſſion, the Purſuer appre- 
hends, if Sir James had received Money from his Father, but had made the 
Payment in his own Name, it would have made no Difference in the Argu- 
ment. In ſuch Caſe, it would have been a Payment by the proper Debitor, 
and muſt, of Neceſlity,. have operated an 20 jure Extinction. Sir James 
had it not in his Power to hold the Eſtate for nothing, and to continue Lady 
Annes Proviſion as a Debt againſt the next Heir; otherwiſe this Abſurdity 
will follow, viz. That every Heir of Entail, who chances to take up the 
Succeſſion, would be equally. liable to pay this Debt. For if Sir James 
Mackenzie could take an Aſſignment, ſo as to make it effectual againſt the 
Heir next ſucceeding; it muſt be admitted, it was equally competent for 
that next Heir, and ſo on in infinitum; than which nothing can be more re- 
pugnant to common. Senſe, and the preſumed original Intention of the Tail. 
- | 
The Argument upon this Point has been ſo full, that ir is apprehended: 
nor altogether neceſſary to ſpend many Words upon what next follows,. 


| The 
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Te fourth Article which reſpects the Defender's Claim, to be allowed Art. 
not only Credit for Lady Anne's Proviſion, but alſo Credit to the Amount 
- the Intereſt and Penalty, as accumulated by Preſtonball's Adjudica- June 
If your Lordſhips ſhall be of Opinion to ſuſtain the Purſuer's Objection, 
in ſo far as it reſpects the Bond itſelf; it muſt of Courſe deſtroy the Claim 


for Annualrent and Penalty But giving, but not granting, Sir James 
was intitled to take Credit for the principal Sum; yet i ſeems with Sub- 
miſſion, ' againſt all the Rules of —_— to put it in Sir Zames's Power to 
make the Annualrents a growing Burden upon the Eſtate. The only Ar- 
gument the Defender has hitherto uſed, in ſupport of this Branch, is by ap- 
ealing to a late Judgment of your Lordſhips in the Caſe of Greenoeh —— 
The Purſuer is ſenſible, that as he has tired himfelf, he muſt much more 
have tired the Lords; and is therefore unwilling to repeat the general Ar- 
gument that was pled in the Cafe of Greenoci. Thus far your Lordſhips 
will all remember, that the Deeiſion went upon Specialties, which do by no 
Means apply to this Cafe. And it ſhows the Inconveniency of arguing, from 
a Judgment in one Cafe, to what ought to be the Judgment in another; as 
the leaſt Variation of Cire umſtances, tho? fuch does not appear upon the 
Face of the Interlocutor, muſt make all the Difference in the World. | 
There the Intention: of the Tailzier appeared to be extremely doubtr- 
ful; and in dubio the Favour of the Law leans to ſupport the Right of the 
Heirs at Law : Bur one material Circumſtance in the preſent Cafe, as de- 
ciſive of the Queſtion, appears from the Act of the Tailzier himſelf. 
Your Lordſhips have heard the Tailzie contained a reſerved: Liferent to 
the Earl and his Counteſs ; and therefore it is ſpecially declared Lady Aune 
ſhould have no Claim for the Annualrents againſt the Lands; or the Heir of 
Entail, ſo long as the Liferent ſubſiſted ; as the Earl well knew the al- 
lowing theſe Annualrents to be a growing Debt, muſt have totally defeated 
the Entail. Is it therefore to be preſumed his Intention was to have ren- 
dred the Condition of the ſecond or third Heir worſe than the Condition of 
the Inftitute? The Purſuer can ſee no Reaſon or Ground for this. The 
Intention ſeems to have been, how to preferve the Entail, but not to place 
the one Heir in a better Caſe than the other. And conſequently, as nei- 
ther — 11 or the Eſtate was chargeable with the Annualrent of Lady 
Anne's Bond, fo long as Sir James was kept our of Poſſeſſion; neither 
could it be the Tailzier's Intention to charge the next Heir with the Annu- 
alrents of that Bond during Sir James's Poſſeſſion, or before the Succeſſion: 
opened to himſelf. eine,, 5 ; | 
The laſt, and remaining Point of Debate, refolves in this ſimple Que- Art. W 
ſtion, How far the Peſbnltr, a2 repreſenting Sir James Mackenzie, can 
take Credit for 800 /. Sterling, as a Sum ſuppoſed equal to four Years 
Reat-of the Eſtate, in virtue of the Clauſe in the Entail, allowing the 
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2dly, How far the Faculty or Power, is conſiſtent with the Act of Par- 


liament, whereby the Price is veſted, after Payment of the juſt and lawful 
Debts, in the Truſtees for the ſpecial Purpoſes of the Act? 


The Purſuer will beg Leave upon this Head, to take in the Words 
of the Clauſe from the Entail. “ And further, it ſhall be lawful to 
« them, to provide their younger Children, to competent Portions and 
« Proviſions, out of the ſaid Eſtate, not exceeding in whole four Years. 


e free Rent; and which may be ſecured on the Eſtate; but without Re- 


e quiſition, and yet with Premonition for a lawful Redemption; and the ſaid 
„ Writes to be confirmed before taking of Saſine; whereby the Eſtate is 
«« preſerved, without being obnoxious; to Appriſings, Adjudications, Recog-' 
e nitions, or other real Diligences, by which the ſame may be legally e- 
&« victed. And if they ſhall happen to do in the contrair, all the ſaid Deeds 
& ſhall be, 1% facto, void and null, and of no Effect be Way of Exception 
% or Reply; and without Neceflity of any Declarator to follow thereupon ; 
“ and the ſame ſhall be no Ground whereupon to affect or evict the ſaid 
«« Eſtate, in Hurt and Prejudice of the ſaid Tailzie““ “L © 
This is the only Clauſe in the Entai] relative to the Powers of the Heirs. 
in Poſſeſſion, to provide their younger Children. —— But, as it will appear 
to be of ſome Importance to examine what Alteration the Act of Parliament 
has made in this Behalf, the Purſuer will be forgiven, in the firſt Place, to 
ſubmit to the Lords, what appears to him to be material upon the Face of 
the Act. f „ = 5 u e e 
In the firſt. Place, at the Date of the Act, Sir Zames's younger Children 


were all dead; and tho' they had been married, and even leſt Iſſue, yet 


their Proviſions were ab ante paid and diſcharged. 2dly, In the Recital of 
the Debts, the Proviſions are totally omitted, and no Inſinuation is made, even 
in the Recital, as if thoſe Proviſions were chargeable upon the Eſtate; 2 
contra, the only Debts which are ſaid to affect the Eſtate, or that could be 


made a Handle for evicting the Lands from the Heirs of Tailzie, are Lady 


Anne's Proviſion, and Lundine's Debt. And, 3tio, In purſuance of the Re- 
cital, the Act confines the Application of the Price to the Payment and 
Diſcharge of theſe two Debts. The Reſidue is veſted in the Truſtees to 
be laid out, in the Purchaſe of other Lands, for the Uſe and Behoof of 
Sir James, and the other Purpoſes of the Tailzie of the Eſtate of Royſton. - | 

The Lords haying therefore before them the Words of the Tailzie 1688, 
and the ſpecial Dirc&ions in the Act authoriſing the Sale of the Eſtate, the 


Purſuer will be the Shorter in his Argument, as, with great Submiſſion, he 


apprehends, there is no Ground in Law, in the Words of the Tailzie, or in 
the Intendment of the Act of Parliament for making the Proviſions Sir 
James may have given to his younger Children, a Burden upon the Price 
or Purchaſe money. And more particularly, with reſpect to the Words bd 
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the Entail, the Purſuer apprehends that, unleſs the Faculty had been exer- 
ced, neither the Eſtate of Royſton, or any ſubſequent Heir of Entail could 
have been liable; tho” it ſhall be ſuppoſed, Sir James had left theſe Provi- 
ſions unpaid ; or had borrowed a Sum equal to the four Years Rent; or 
the Defender could yet bring Evidence of the Application of that Sum, to- 
wards paying the proviſions of Sir Zames's younger Children. | 
What the Purſuer intends is, that it was incumbent on Sir James, to 
have then declared his Will to have ſecured the Creditor by the Faculty 
which cannot be now ſubſumed. And this is obvious, from the Manner in 
which the Facuky is worded ; whereby it is declared Jawful for the Heir in 
Poſſeſſion, to provide the younger Children to the Extent of four Years 
Rent; which the Tailzie provides may be ſecured upon the Eſtate. Andthere- 
fore it is not the ſimple granting of Bonds of Proviſion that, eo i ph, eſtabliſhes 
the Burden againſt the Heir or tailzied Eſtate : But, there muſt further con- 
cur, the expreſs Deed or Act of the Heir in Poſſeſſion to ſecure the Provi- 
ſions, in Terms of the Entail, upon the Eſtate of Royſton. But, 2do, Eſto the 
Proviſions had been owing at Sir Zames's Death; and the Aſſignies or Exe- 
cutors of the Daughters, could have made Sir Joey ſimple Bonds of Pro- 
viſion affectable againſt the Eſtate, tho? they noways felated to the Faculty; 
pet the Purſuer, with Submiſſion, contends the Heirs of Tailzie were only 

liable /ubſidrarie ; that is, if Sir Fames had left no ſeparate Eſtate to make 
the Proviſion effectual to the younger Children; in which Caſe the Credi- 
tors in the Bonds of Proviſion upon Payment mult have aſſigned to the Heirs 
of Tailzie. | 

This is perfectly agreeable to the Currency of your Lordſhips Deciſions, 
in determining the legal Effect and Import of theſe Faculties to burden; and 
particularly, in the Caſe of a reſerved Faculty, which is the moſt favoured 
of any both in Reaſon and the Conſtruction of Law. For it has been al- 
ways found, where the contracting of Debt, without any reference to the 
Faculty, has been underſtood a ſufficient Exereiſe thereof, to the effect of 
creating a Debt againſt the Heir or the Eſtate; that the Creditor, upon Pay- 
ment, muſt aſſign to the Heir of Tailzie; that he may operate his Relief, 
from the ſeparate Subjects which belonged to the Perſon who had the Right 
to exerce the Faculty. So it was ſpecially decided, 23d Zune 1698, Carne- © 
gie againſt Kinfawns. The Caſe being, that Sir William Blair having 
married his Daughter to Mr. Alexander Carnegie; the Earl of NVortheſt, 
Mr. Alexander's Father, was obliged by the Contract, to pay 40,000 J. to 
Sir William, for diſcharging the Family-debts: In conſideration whereof, Sir 
Filliam diſponed the Eſtate to his Daughter and her Husband; with a Fa- 
culty to him to burden the Lands and the haill Heirs of Tailzie, with 
20,000 Merks in favours of a ſecond Wife and the Heirs of a ſecond Marri- 
age. The Husband's entering into a ſecond Marriage, was found to be an 
Exerciſe of the Faculty ſufficient to make the Heir of Tailzie liable, but on] 


ſubſidiarie. And many other Deciſions, to the ſame Purpole, are obſerved 
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in the Dictionary, voce Faculty.— And therefore ſuppoſing the Defender to 
have brought Evidence of Sir Vames Mackenzie's having provided his younger 
Children, to the outmoſt Extent, and in direct Exerciſe of the Faculty: Or, 
that thg 890 J. was a Debt exiſting at the paſſing of the Act of Parliament; 
and one of thole the Truſtees were allowed to pay out of the Price of 
the Eſtate: Yet the Purſuer, the Heir of Tailzie, tho? liable in the firſt In- 
ſtance, would have bcen intitled to Relief out of Str Zames's ſeparate Eſtate; 
And as the Defender, who is the univerſal Repreſentative of Sir Zames, en- 
joys a very opulent Succeſſion from him; whereby he is bound to relieve the 
Purſuer of the Proviſions, ſuppoſing they are yet reſting; he cannot inſiſt to 
retain the Value of thoſe Proviſions, upon the known Maxim, Fruſtra petit 
quod mox ef} reſtituturus. | | | 
However therefore Sir Zames may have granted Bonds of Proviſion to his 
younger Children, yet if he himſelf has paid theſe Proviſions in ready Mo- 


ney: Or, if he has retired the Bonds or other Securities to his younger 


Children; without taking Aſſignations, or doing any other Deed, whereby 
to. preſerve the Debt: It is inconceivable, how theſe Proviſions, that have 
been paid and extinguiſhed, can now create a Debt againſt the Heir of Tail- 
zie, or the Eſtate. Co | 

The Purſuer muſt confider it as a new and ſtrange Doctrine, to main- 
tain, that if an Heir of Tailzie has paid even a real Debt, that is, a Debt 
affecting the tailzied Eſtate, upon a Diſcharge ; that that Debt can, at any 
future Period, again revive againſt theEſtate. The Extinction makes it ceaſe 
to be a Debt. But ſuch the Purſuer believes is the preſent Cale. He makes 
no Doubt Sir James may have given Proviſions to his younger Children: 
But what he contends is, that they are now abſolutely extinguiſhed, as they 
were paid by Sir James himſelf: And there is no Evidence he took Aſſig- 
nations to theſe Proviſions, ſo as to ſupport a Claim, to that Extent, againſt 
the ſucceeding Heirs of Entail. „ 1 * 

Nay, there is direct Evidence from the Act of Parliament, that Sir James 
had no ſuch Intention. In the Recital of the Debts, which was the Ground 
of his Application to Parliament, he does not once inſinuate he had contract- 
ed Debt to pay the Proviſions to his younger Children: Or that, de futuro, 
he intended to exerce the Faculty. Accordingly, there is no Proviſion in the 
Act, allowing the Eſtate to be ſold in Diſcharge of theſe Proviſions, as ſup- 
poſed to have been already, or yet competent to be, made an effectual Debt, 
in Exerciſe of the Faculty in the Entail. And there is no Clauſe in the Act 
of Parliament, authoriſing the "Truſtees to apply any Part of the Price in 
Diſcharge of theſe Proviſions.—From all which, the Purſuer contends, that, 
as the preſent Proceſs is founded upon the Words of the Act of Parliament, 
the Act muſt be the Rule for inſtituting Accompts betwixt the Parties: That 
is, the Defender cannot be allowed to take Credit beyond the Terms of the 
Act: And as it is impoſſible to pretend, there are any Words allowing the 
Truſtees to apply a Sixpence of the Price in Diſcharge of the Proviſions of 
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1 
Sir James's younger Children, there is no Foundation for the Defender's 
Claim in reſpect of theſe Proviſions. | 

Upon the whole, the Purſuer humbly hopes the Lords will be of Opini- 
on, that it was not competent to, nor in the Power of the Maker of the En- 
tail and Sir James Mackenzie the Inſtitute, whether ſeparately or by their 
joint Deed, either to vacate the Entail, charge the Eſtate with Debts, or to 
alter the Courſe of Succeſſion—2d4ly, That the Purſuer has brought ſuffici- 
ent Evidence, to prove his Objections to Lady Anne's Bond of Proviſion and 
Lundine heritable Debt, —Thart the firſt is a fictitious Debt, deviſed, upon 
the Scheme the Earl and his Son Sir Zames had formed, to overturn the En- 
tail: And was, at any Rate, extinguiſhed confuſione, in the Perſon of Sir 

ames Mackenzie. And with reſpect to Lundine's Debt, that as it could 
not have affected the Eſtate of Roy/ton, at the Time of the Sale; ſo it is to 
be preſumed, from the whole Circumſtances of the Caſe and I 
Backbond produced, that the Earl had impreſſed in Sir James's Hand, a Sum 
ſufficient for his total Relief of that Debt.—3dly, That there is no Pretence, 
either from the Words of the Entail or the Intendment of the Act of Parlia- 
ment, to make the Proviſions claimed for the younger Children, a Charge 
at accounting for the Price. And therefore that the Defender is accountable 
for the total Price of the entailed Eſtate, purſuant to the Directions of the 
Statute; after Allowance of the Expence of obtaining the Act, which the 


Purſuer does not oppoſe. 
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